
23 

Merit Systems Protection Board § 1201.53 

(ii) If the agreement is not entered 
into the record, the Board will not re-
tain jurisdiction to ensure compliance. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 62689, Nov. 25, 1997; 63 FR 35500, June 30, 
1998] 

§ 1201.42 Disqualifying a judge. 
(a) If a judge considers himself or 

herself disqualified, he or she will with-
draw from the case, state on the record 
the reasons for doing so, and imme-
diately notify the Board of the with-
drawal. 

(b) A party may file a motion asking 
the judge to withdraw on the basis of 
personal bias or other disqualification. 
This motion must be filed as soon as 
the party has reason to believe there is 
a basis for disqualification. The rea-
sons for the request must be set out in 
an affidavit or sworn statement under 
28 U.S.C. 1746. (See appendix IV.) 

(c) If the judge denies the motion, the 
party requesting withdrawal may re-
quest certification of the issue to the 
Board as an interlocutory appeal under 
§ 1201.91 of this part. Failure to request 
certification is considered a waiver of 
the request for withdrawal. 

§ 1201.43 Sanctions. 
The judge may impose sanctions 

upon the parties as necessary to serve 
the ends of justice. This authority cov-
ers, but is not limited to, the cir-
cumstances set forth in paragraphs (a), 
(b), and (c) of this section. 

(a) Failure to comply with an order. 
When a party fails to comply with an 
order, the judge may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) Prohibit the party failing to com-
ply with the order from introducing 
evidence concerning the information 
sought, or from otherwise relying upon 
testimony related to that information; 

(3) Permit the requesting party to in-
troduce secondary evidence concerning 
the information sought; and 

(4) Eliminate from consideration any 
appropriate part of the pleadings or 
other submissions of the party that 
fails to comply with the order. 

(b) Failure to prosecute or defend ap-
peal. If a party fails to prosecute or de-
fend an appeal, the judge may dismiss 

the appeal with prejudice or rule in 
favor of the appellant. 

(c) Failure to make timely filing. The 
judge may refuse to consider any mo-
tion or other pleading that is not filed 
in a timely fashion in compliance with 
this subpart. 

HEARINGS 

§ 1201.51 Scheduling the hearing. 
(a) The hearing will be scheduled not 

earlier than 15 days after the date of 
the hearing notice unless the parties 
agree to an earlier date. The agency, 
upon request of the judge, must provide 
appropriate hearing space. 

(b) The judge may change the time, 
date, or place of the hearing, or sus-
pend, adjourn, or continue the hearing. 
The change will not require the 15-day 
notice provided in paragraph (a) of this 
section. 

(c) Either party may file a motion for 
postponement of the hearing. The mo-
tion must be made in writing and must 
either be accompanied by an affidavit 
or sworn statement under 28 U.S.C. 
1746. (See appendix IV.) The affidavit or 
sworn statement must describe the rea-
sons for the request. The judge will 
grant the request for postponement 
only upon a showing of good cause. 

(d) The Board has established certain 
approved hearing locations, which are 
published as a Notice in the FEDERAL 
REGISTER. See appendix III. Parties, for 
good cause, may file motions request-
ing a different hearing location. Rul-
ings on those motions will be based on 
a showing that a different location will 
be more advantageous to all parties 
and to the Board. 

§ 1201.52 Public hearings. 
Hearings are open to the public. The 

judge may order a hearing or any part 
of a hearing closed, however, when 
doing so would be in the best interests 
of the appellant, a witness, the public, 
or any other person affected by the 
proceeding. Any order closing the hear-
ing will set out the reasons for the 
judge’s decision. Any objections to the 
order will be made a part of the record. 

§ 1201.53 Record of proceedings. 
(a) Preparation. A word-for-word 

record of the hearing is made under the 
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